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Dear Bir:

Opinion No. 0«1539

Res Whether or not it is neo-
essary to record liens on
motor vehicles subsequent
to the effective date of
House Billl No. 407, 48th
Legislature,

¥We are in receipt of your letter of Sept: mber 9,
1939, in whioh you request an opinion of this Department as
to whether or not it is necessary to record liens on motor
veticles in the ccunty clerk's office sinoce the passage of
the Certificete of Title Act,

" wewel Y e Quatlan, Aanania annn whathar
or not the Cartificate of Title ict surersedss or repeals
ths generel recording statutes as to motor vehicles, It is
nscessary, therefore, to consider the law concerning the rege
istration of motor vehicles prior to OQoctodber 1, 1939, and also
to consider the effect of the provisions of the Certifiocate of
Title Act upon the same, :

Article B490 of the Revised C{vil 3tatutes provides,
in part, as follows: .

"gvery chattel mortgage, deed of trust
or other instrument of writing, intended to
operate a8 & mortgage, or liea upon personal
property, and every transfer thereof, which
shell pot be accompanied by an immediate
delivery and be followed by an actuzsl &nd
continued change of possession of the property
mortgaged, pledged, or affected by such inatru-
ment, shail be absolutely void as egalnst the
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followss

follows:

closes three ma

oreditors of the mortgagor or person making
same, as agali: st sudbsequent purchasers and
mortgagees or lien holders ia good faith,
dnless such instrument, or & true oopy there-

shall be forthwith deposited with and
filed in the office of the county olerk of
the ocounty where the property shall then de
situated, or ir the mortgagor or person mak-
ing the same be a resident of this State,
then, of the county of whioh he shall et that
time bs a resident; * * *

Articla 5497 of the Revised Civil Statutes reads as

"Chattel mortgages and cther instrue
ments intended to operste as mortgaces or
llens upon personzal jproperty shall not be
recorded at length, and all persovns shall
be thereby charged with notice thereof, and
of the rights of the mortgasoo. his aseignes
or representatives thereunder,”

Article 54978 of the Revised Civil 3tatutes reads as

*That all chattel mortgages hereafter
given as security for money advanced for the
purchase of motor vehicles shall, when rege
istered as required by law of ch&ttel morte
gages, be and are superior to the oclaim or
olnlll of other creditors even though such
motor vehicle or vehiocles are dally exposed
for seals, Provided, however, any such chattel
mortgage shall be void as to bona fide pure
chasers whea such motor vehicles are daily exe
posed :for sale,”

A proper construction of the above quoted Articles dis-
sor legal operations of seid lLaws,

First, Artiocle 5490 makes unreccrded chattsl mortgages

absolutely void 88 against subssguent purchasers and mortgagees
or lien holders in gcod faith, This provision is inhersat in
our recording statutes and is necessary and indispensable for a
proper operation of such lawse
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Seoond, the recording statutes quoted operate to
give construotive notice to the world of a 4uly recorded
ohattel mortgages, It is to be remembered that Artiocle 54%7
uses the words "and all persons shall de theredby oharged with

notice thereof." 1t would be imcossible to enumerate all of
the cases decided by the sourts of this State whiaoh so hola,

Lot fe B b A =la= e e .

The proposition is oloarly stated in the case of Murray Com-
pany v, Deal,, 170 8. W, 718;

“From the timo the mortgage is 8o deposit-
ed for registration, it becomes constructive
notice of the mortgegees lien,"

See also the cases of Thorndale Mercantile Company,
ot al., v. Continental Gin Company, 217 S, %W. 1069, and the
Supreme Court case of Uxsheer v, Watt, 44 3. W. 67.

The third mejor principle of law wiich is a ressult
of our recording statutes is that the priority of liens is
determined by the date of filing for record of .such liesus,

As a general rule the one first filed for record takes pri-
ority over those later filed, 3ee Smelser v, Baker 29 S. W,
377; Third National Bank of Springfield Massachusetts, et al
Ve National Bank of Commerce, ot al,, 139 S. W. 86%5; J. M,
Redford Grocery Company v, Pace, et al., 172 S. ¥. 146- Dallas
County State Bank v, Orismon, et al,, 231 8. W. 857; Ridgill
Ve E+ L. Wilson Hardware Company, et al,, 178 S, %. 668; Hoore
ve First State Bank of Livingston, 127 8+ X. (24) 536,

House Bill No, 407, Acts of the 46th Legislature
went into effeot on October 1, 1959, It ia the opinion of this
Department that it is now unnecessary to record liens ageinst
motor vehicles in the county clerks' offices, This conclusion
is based upon three reasons,

First, House P11l No, 407 is & new enactment dealing
specifically with motor vehicles and concerns the same gensral
subject as the general recording statutes, There can be no
question but that the recording statutes and jouse Bill No, 407
are both designed to protect the imnocent purchaser and the lien
holder, House Bill Ko, 407 was passed because the Legislature
found thzt the genersl recording statutes did not offer sufficient
proteotion in the cases of motor vehicles, That this is true
may be seen from Section ) of House Bill No. 407:

*T..is Act shall be referred to, cited
and known &s the 'cortirloato ot Title aol *
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end in the enactment hereof it is hered
declared to be the legislative intent and

preven ’

the 1-portatlon into this State of and
traffic in stolen motor vehicles, and the
sale of epoumbered motor vchielol without

ngg ances thereof stands as Aecur 5, and
e provisions hereof, singuiarly and ool~
lectively, ars to be libarally construed to
that end, The following terms as herein

defined shall control in the enforcement
and construotion of this Acte"

Thet the Legislature considersd the present lew in-
adequate to prevent the thing set out in Section 1 of the Act
is further emphasized by the emergency cleuse of House Bill No,
407, which reads &s follows, in part:

& * & * and that many liens have been
created against motor vehioles to the serious
financial loss of a large number of persons,
and the fact that an early adoytion of thil
Aot will operasts to materially safeguard
dealing in notor vehicles and using the same
as security * * ¥ *w

. Baving seen the Legislature’s finding that the present
recording statutes are inadejuate as prgtection in the ocases of
motor vehicles, the next consideration is whether or not the
Legislature can repeal or suspend the operatiocns of the general
recording statutes as to motor vehicles by such an enactment as
House Bill No. 407 without specifically stating that the same
are suspended, In this connection & number of rules of statutory
copstruction are important,

The question of repeal, whether express or impliied, i»
one of legislative intent, See Rogers v, Welrous, 8 Tex, 65; St,
Louls 8. W. Rallway Company v, Kay, et al., 85 Tex. 558; First
Netional Bank v, lee County Cotton Oil Compsny, 274 S. ¥e 1273
Berry v, State, 156 8, W, 626; Stste v, Texas and N, 0. R, Com-~
pany, 128 3. %, B53; Fortinberry v. Btate, 48 S. W, (24) 146,
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Section 65 of House 11l No. 407 is a general r:peal-
in e¢lause which reads as followsg

*All acts or parts of sots inocnsistent
with the provisivns of this Act are heredy
repealed,™

A generel repealing clause is effective to repeal
prior enactments to the extent that they are inconsistent with,
or repugnant to, the terms of the later statute, The Siupreme
Court of Texas in en opinion written by Judge Gaines in the
case of Gaddis, et al, v, Terrell, Land Commissioner, 110 S. W,
42:i ic construing & generel rspealing clause which reads as
followat

"All laws end pé}ts of laws in confliet
with the provisions of this Aet are heredy
repealed,”

had thie to say about the proposition:

"It is clear that there 18 no expreas
rapeal; thet is, the provision in question
is not directly fointed out as expressly
repealed, But since the effect of & gen-
eral provision repesling conflicting laws
evinces that the Legislature had in mind
that something was to be repealed, the
courts will be leas inclined against recog-
nizing repugnancy in applying such a statute."

The language above quoted was also quoted in the case of
Johnson v, Johnson, 55 S. W, {2d4) 153,

Ther> is ancther rule of stututory construction whioh
is directly appliceble to the case et hand, Where it 1is .epparent
that a statute is Antended to embrace all the law upon the sud-
Ject with which it desls, 1t supersedes all former laws relating
to the same subjeot, This rule of construction was lanvoked by
the Com=ission of Appeals of Texas in the case of Firast Rational
Bank v, Lee County Cottoa 0il Company, supre, in a case which was
in many respects analogous to our present situation, That case
construsd Artiole 579 of the Revised Civil Statutes of 19011 whioch
provided a means of fixing 1iability of drawers and endorsers of
bill of exchange othdy than by protest and notice, The Court held
thaet the uniform negotiable instrument esct of 1919 repealed irticle
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879 because the latser act tr-ated of the same subject matter
as the former, The uniform negotiadbls instrument act conteined
'a g neral rapealing elause which was exactly identiocal with the
gensral repealing olause in House Bill No. 407, The Court
quotsd from the cass of St, Louis 8. W. Rallway Company v, Kay,
.ot ale, supra, in an opinion written by Judge Gaines, This
language was a quotation from the case of Rbogers v, Watrous,
supre, in which the Supreme Court of Texas upeaking through
Judge Wheelor, said as followss

"A subsequent statute rsvising the
subject matter of a former one, and evident-
ly intended a» a substitute for it, although
it contains no express words to that effeot,
mugt oper te to repesl the former to the ex-
tent to w.ioh its provisions ar. revised and
susplemanted, So theough a subsequent state
ute be not repugnant in its provision to a
former one, yet if it was clearly intended to
rrescribe the only rule which should govern,
it repecaled the prior statute,”

The Court in the First Nationel Bank case also gquoted
from the language of the case of State v, Houstoan CGil Commisasion
of Toxas, 194, S, ¥, 432;

"The rule is well settled that, when e
subssquant statute shows by its context that
it was intended to embraces all the law upon
the subject declt with, such statute will,
by implic-tion, nrpeal ell former lews re-
lating to the same sudject, The correctness
of that rule is not contraverted, and it is
unn:oe:sary to cite suthorities in support
of it,

The Rogers and the St. Louls Railway cases were both
cited and followed in the cass of Strte v, Texas & N. O, R, Com~

pany, supra,

The Supreme Court of Texas first expressed itself on
thiis matter in 1849 in the case of Bryan v, Sunberg in an opinion
written by Judge ‘heeler, The Court said as follows;

*But when the new statute in itsslf com--
prehends the entire subject and oreates a new,
entire, and independent system respeoting tho
subject matter, it is univarsally held to re-
peal and supersededall previous systems and
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laws respecting the same subject matter,"

It 1s the opinion of this Depa:tamsnt that, as to
motor vehicles, the Legislature has novw set up a new system
of law for the protection of ianocoent purchasers and lien
holders, This system 1s so complete in itselfl as to supere
sede the operations of the general recording statutes as to
motor veLioles,

In the Sedond place, it is the opinion of this De-
partment tlhat House Bill No, 307 repeals the operation of the
general recording statutes a&s tc mcetor velicles because it
conflicts with theme

¥here there ig a gencral statute in force and then
a specific statute 1s peassed, both 8 tetutes romain in force
exc~pt that the second supersedes the first as to the subject
matter contained in said special statute, Fortinber.y v, State,
supra, snd Towsend v. Terrell, 16 S. W, 1063, An exasinstion
of the pertinent proviaions of House :11l1 No, 407 leads one to
the inevitable conclusion th.t said Act is in conflict with the
gensral racording st tutes es to motor vehicles, This may be
clesrly seean from an axamination of the effect of House Bill
No., 407 upon the threes major legal results of the gen>rel re-~
cordin statutes as s=t out previously in this opinione’

In the first place under the gsneral recordinz stat-
utes nc lien is velid against a subssquent purchaser and mort-
gagee or lien holder in good faith unless the seme i3 recorded,
House Bill X, 407 contains the following provisions concern-
ing ths validity of liens:

"Sec, 41, No lien shall be valid on
any motor vehicle wirlch is hereaftsr the
subject of & first sale, or be enforceabdbls
against any such motor vehicl unless there
is noted on the importer's or manufacturer'es
certificete the dat:, name, sné audrazs of
the mortgagees whoso rights arise out of or
are incident to sueh first sele by reascn of
the exscution of an, writteu instrument by
the trunsferee,

"3e0, 42¢ No lien on any motor vshicle
shall be valid as against tg;g!_partiol withe
out actual kinowledge theresof or enforceable
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against the motor vehiocle of any such

third parties as the issuance of a cer-
tiricete of title thereof, uslesa an ap-~
plication for a new title is made us pre-
seridbed in thig Act apnd all first and sudbse~
quent liens noted by this Department therson,

"Se0. 44, No lien on any motor vehiecle
to which a receipt or certificate of title
hes been issued shall be 2lid as against
third partles without actuul knowledgs there-
of, or enforceable egalnst the motor vehiole
of any such third partles, unless the noctation
of said lien shall :ave been caused to be made
va recelipts and certificates of title cn said
motor vericle, as provided in this nct,

"Sece 464 Only liens noted on & receipt
or certificate of title shall be vclid as &=
galnst creditors of the mortgegor in 8o far &s
concerns the motor vehicle,™

The effect of these sect. ns is thet if the liens are
not recorded on the certificate of title the same are not valid
dessite the fact that they may bo recorded in the ccunty clerk's
oftioce, Almo, under Section 46, 1f the lien 18 noted on the
certificats of title, said llen is valid despite the fact that
the same may not be racorded in.the county clerk's office, So
the law is now that the recordation of alien is immaterisl to
its validity, Such validity depends entirely upon whethcr the
same 1s properly noted upon the osrtificete of title, In this
respeost, HJouse BLll No, 40¥ and ths general recording statutes
ar-: entirely in conflioet,

Secondly, under the gnoneral recording statutes the
recording of a chattel mortgag~ in the county ¢lark’s office
constitutes constructive notice to the publie, The operation
of this law is com:letely done away with by Sections 33 and 51
of House Bill Y0, 407 w. lch read as follows:

"Sac, 33, No motor vsiicle may be
disposed of &t subsequent sele unless the
owner designated in the certificate of
title shall tr-nsfer the certificate of
title on form to be pr-scribed by the Da-
partment before a Notary iublic, which
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form shall inoluds, among such other
matters as the Department may deteraine,
an affidavit to the effect that the -
signer is the owner of the motor vehicle,
and that there are no liens against such
motor vehicle, except such as are shown
on the oertirlcato of title and no title
to any motor vehicle shall pass or vest
until such transfer de so sxecuted,

"Sec, 5l, It shAll horeafter be un-
lawful for any person, aither by himself
or through any agent, to offer for sale
or to sell or to offer as security for
any obligation any mclior vehicle register-
ad or licensed in this State without then
and there having in his possession the

© proper racelpt or certificate of title
covering the motor .ehicls so offered,"

It may also be pointed cut that the caption of House
Bill No, 407 contains the followin; language: ,

*Providi thet such ceriificate shall
constitute notioe of such liens and mort-
gages, and prescribing the priorities of
liens 8nd mortsages as against all parties.”

Furthermore, liens which are recorded in the county
olerk's office after éctobo: 1st cannot serve ss constructive
notice because of Sections 42 and 44 of sald Act, above quoted,
which state that said liens are not valid unless noted on the
sertificate of title. If seid liens are not valid they cannot
serve as noticees S0 in this respect the general recording stat-
utes are in confliot with House 'ill No., 407, '

The Third legal result of the general recording stat-
utes, the estzblishment of priority of liens, has been entirely
superseded by House Bill No, 407 ae to motor vehicles, Under
the general recording statutes the priority of liens is determin-
" 9d by the date those liens were filed for recordation in the
oouaty olerk's office, Section 43 of House Bill No, 407 raads
as follows:

"All liens on motor vshicles shall take
priority according to the order of time the
same are recorded on the receipt or certi-
ficate of title of all suoh recordings to
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be made by the Department,"

80 we find the law now that the priority of liena
- 18 determined by the order of the time the same are recorded
on the.receipt or certificate of title, 0f necessity this
destroys the priority as set up by the senorll recording

- stasutes as to motor vehicles,

I% is cur opinion, therefors, that the provisions
of House Bill No, 407 are dlroctly in oontlict with the gen-
eral recordingsstatutes and as to motor vehlcles must of nece
esaity supsrseds suoch general recording laws,

It is the opinion of this Department that it will
not dbe necessary to record a lien on a motor velkicle in the
county clerk's office after the effective date of House Bill
No. 407 for the third reason that the operation of House Bill
Noe 407 suspends the usefulness of the goneral recording laws
beocause of the term in Article 5490 "in good faith,” The courts
have construed this term in many cases and have held thet certain
fuots may exist which make &8 subsequent purchaser or a2 subse-
guent lien holder not one in good faith, A very good gtatement
as to what is meant by the term "good falth" ss used in the re-
cording statutes was mede by the court in the case of Burlington
ig;to Bank, et al., Ve Marlin Netional Benk, et al,, 166 B. W,

H

*"The expression ‘'good feith? as ulad
'in the statute providing that a chattel
mortgage shall cease to de valid egainst
the ereditors of the person making the
same or amortgagees in gcod faith after the
expiration of one yecr from f£iling the
same unless an affidavit of renewal is
filed, is syncnymous with ‘conscience?,
It embrucos those obligations which are
imposed upon ons in dealing with property
b{lthe circumstances aurroundlng it at the
time,

"A want of that caution and diligence
" w:.ich an ordinary man of ordinary prudence
is acoustomed to exercise in making pure
chases i3, in judgment of law, & want of
good feith,®

See also Socuth Texas Emplement & Mac.inery Co., et als



Honorable W. K. Yancy, Page 11

¥. Anahuac Capal Co,, 269 3. W, 1097, affirmed by the Commis-
sion of Appeals in 280 S. W, 5213 First National Bank of Stevene
ville v, Thompson, et al,, 265 3. W, 884,

Under Houss Bill No, 407 before & motor vehiocle may
be offered for sale or offered for security, the owner of the
same must obtain a certificate of title, JYor any lien to be
valid and prior to a subssquent lien the same would have to D
noted on sald certificate of title, Lat us suppose & situation
where a person wishes to purchase a used car from another or
wishes to take & lien against said car, In case of a2 purchase
it would be necessary for a transfer of saléd certificate of ti%lc
to be made, In & case whore he wishes to obtain & lien upon said
car, said lien would have to be noted on the certificate of title
and he would heve the opportunity to examipne th: same to =mee if
there were eaay prior liens noted thereon. ¥He knows thst a lien
aot noted thereon is not velid as agalnst bim, Suppose, howaver,
there exists a valld lien agalnst the car and the same is noted
on said certificate of title but has not been recorded, 1In the
£irst place, this certificate of title would bs constructive
- notioe to_hin such as to keep him from being a subsequent mort-
gagee in good feit: unier Artiole 5490, In the second places,
even if 1t ocould bBe sald thot the certificate of title was not
constructive notice to him. still the cases would indicate that
he gertainly could not be a good fsith purchaser or mortzagee
having had opportunity to sexeamine szid certificate of title
wiich would come in his possession., By this line of reasoning
we reach the conclusion that 1f a lien is rot noted on the certi-
ficate of title it cannot be st up against subs~quent purchaser
or mortzagee, If said lien 1s noted on the certificate of title
‘then there oould be no good falth purchaser uader Artiocle 5490,
In this way the entire effect and operation of the recording
statutes as to motor vehicles is obliterated,

For the reasons discussed in answer to your first in-
"quiry, 1t is the opinicn of this Department that it is unnecessary
for a lien to be recorded in the office of tie oounty clsrk,
Nothing in this opinio., however, should be taken to mean that
liens erected end filed for records prior to Qotober 1, 1939, are
not valid,

The conolusion we have reached in construing our Texas
statutes is similar to the conslusion reached by the courts of
other states in construing thelr Certificate of Title Acts, The
following quotation by the S8uprems Court of Appeels of Virginia
in the case of C. I. T« Corporation ve Quy, et al.,, 195 3. E. 85¢%,
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is directly ia point;

*In additivn to the statutes noted
the Motor Vekicle Code of Virginia also
deals with this subject, Acts 1932, ¢,
342, Do 613 hots 1934, c. 265, P. 580,
Within its definition, a oconditional
sale is an encumdbrence, Pledmont, eto,,
Corp. v, Comunonwealth, 146 Va, 285. 135
8. X, 673, Registration cerds and ocerti-
fioates of title are issued by the Division
of Motor Vehicles, They and the liens there-
on eppearing are sufficlent notice to credie-
tors end surchasers and 4o not have to be
recorded locally,."

The Federal Distrioct Court, Fastern District, Penn-
sylvania, in the case of In re Yell, 16 Fed, Supp, 987, held
the Pennsylvanis Certificate of Titio Act to be a recording
statute,

See also the cases of Infield v, Butler, et al,,
264 N, W. 546, Supreme Court of Jowa, and Maryland Credit
Finance Corporation v, Franklin Credit Finance Corporation, et
als, 180 S. E. 408, Supreme Court of Appeals of Virginia,

%hiloc 1t is the opinion of this Departaent that it
is unnecessary to record chattel mortgages on motor vehicles
in the county olerk's office, in all probability many persons
who take mortgages against motor vehicles will wish to record
their liens in the county clerk's office as & mattsr of precau-
tion. This will probadly be true until the sourts of this State
decide whether or not such recordation is necessary. In such a
case you are advised that the county clerk shoul. record the
mortgage, as has been heretofore done, and the same charge as
wall as ihe seme stamp tax should be assessed against the party
wishing a mortgage recorded,

Yours very truly

ATTORNEY GENERAL OF TEXAS
APPROVED NOVEMBZR 7, 1939

(s) Gerald C. Maan
ATTORNEY G N:RAL OF TEXAS By -
(s} Billy Goldberg

BG:RS:iw Assistant
AFPROVED OFINION COMITTEE BY (S) B. W, B., CHAIRMAN



